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Total number of
Clauses / Red, Yellow,
Silver

Order of definition

Particular
Conditions/ Red,
Yellow, Silver

Notices/ Red, Yellow,
Silver

Subcontract / Red

Advance Warning/ Red,
Yellow, Silver

Limitation of
Liability ( Red, yellow,
silver

Meetings (Red, yellow,
Silver)

1.3

4 and 5

8.3 and
8.4

17.6
and
1.15

3.8

20

Per topic like contract; dates, tests,
periods, ...etc

Particular
Conditions, Appendix To Tender

Not defined term

Nominated subcontractors and other
subcontractors are governed by two
separate Clauses: Clause 4 and 5.

Part of Clause 8.3 — Penultimate par (red,
yellow), last para (silver)

-Clause 17.6

-No limitation of liability in case of delay
damages and indemnity liabilities for
breach of intellectual property rights.
-gross negligence is defined in Guidance
for The Preparation of Particular
Conditions

No Clause for face to face meeting

21

The definitions are listed in alphabetical
order

-add Part B — Special Provisions, along with Part A —
Contract Data in Particular Conditions, no Appendix
to Tender

-“Notice” is defined term
-Other means of communication must refer to the
clause under which it is issued, a Notice does not.

They are integrated in one clause — Clause 5 —
Subcontracting.

Governed under new Sub-Clause 8.4 [Advance
Warning] to minimize and mitigate claims and
disputes

-Clause 1.15

-No limitation of liability in case of delay damages
and indemnity liabilities for breach of intellectual
property rights and gross negligence.

-gross negligence has defined

-added to encourage collaborative working, the
Engineer or the Contractor can invite each other (but
not the Employer, who may attend voluntarily) to a
management meeting.






Which FIDIC Contract should | use?.

Re-measured Contracts:

The Employer is the Designer.

The parties agree the rates of remuneration per unit but not the price of
the work as a whole.

Used when design is to be carried out by the Employer, scope is clear,
repetitive works, the entity who prepared the BOQ is reliable.
Conditions of Contract: FIDIC Red either 1999 or 2017.

Lump Sum Contracts:

The Contractor usually do the majority of the design.

The contractor agrees a fixed price (a lump sum price) for the execution of
certain specified construction works.

Used in Electromechanical work, when the work is required to be ‘fit to
Purpose’’.

Conditions of Contract: FIDIC 1999, 2017.
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Clause 3.5 Determination (Red, Yellow 1999) :

Whenever these Conditions provide that the Engineer shall proceed in accordance with this Sub-

Clause 3.5 to agree or determine any matter, the Engineer shall consult with-each Party in an
endeavor to reach agreement. If agreement is not achieved, the Engineer shall make a fair
determination in accordance with the Contract, taking due regard of ‘all relevant circumstances.

The Engineer shall give notice to both Parties of each agreement or determination, with
supporting particulars.

Each Party shall give effect to each agreement or determination unless and until revised under
Clause 20 [ Claims, Disputes and Arbitration].

Clause 3.7Agreement or Determination (Red, Yellow 2017):

Sub-Clause 3.7 describes in detailed procedures as well as additional time limits on the
Engineer when agreeing or determining any matter or Claim.

3.7.1 Consultation to reach agreement

3.7.2 Engineer’s Determination

3.7.3 Time limits.

3.7.4 Effect of the agreement or determination

3.7.5 Dissatisfaction with Engineer’s determination



The Engineer’s Enhanced Role under FIDIC 2017

General Enhancements:

The selection of the Engineer is based on Qualifications.
Assignment of ‘an Engineer’s Representative.
The Contractor may object on the Engineer’s Instructions if they were not specified as Variation.

Improvements on the Engineer Agreement or Determination Clause:

The Engineer to act neutrally and not be deemed to act for the Employer.
No requirements  to obtain'the Employer’s Prior Consent.

Detailed procedure.

The Engineer to provide record of the consultation.

Double periods.
Either Party canissue NOD within specific time, if not, Determination-become final and binding.

If an agreement or determination concerns an amount to be paid by one party to the other, the
Engineer shall Consider this amount within the next Payment Certificate.

Failure to comply with binding agreement or final.and binding determination by the Employer may
lead to suspension or termination by the Contractor- Material Breach.

Parties cannot recourse to the DAAB clause while the Engineer acting under this Clause.

Improved DAAB

Full Term Disputes Avoidance and Adjudication Board

Avoidance of Disputes; In-writing jointly request, Informal assistance and not binding to the: DAAB-and the Parties.









Risk in Construction
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Risk Area

Unforeseeable Physical
Conditions (Sub-Clause
4.12)

Employer’s Financial
Proof ( Sub-Clause
2.4)

Termination for
Convenience
Clause 15)

Intellectual Property
Clause 17.5/17.3

Insurance (Clause 19)

FIDIC 1999 Position

Contractor bore risks of

"unforeseeable physical conditions"
unless proven otherwise. Burden of
proof was heavy on the Contractor.

No explicit obligation

Compensation excluded profit on
unexecuted work .

Not explicitly addressed

Prescriptive but less structured

FIDIC 2017 Change

The Contractor is deemed to have
foreseen difficulties based on
publicly available information, Site
inspection, and other data
reasonably available before
submitting the Tender

Employer must provide evidence of
financial arrangements within 28
days of request. Failure allows
Contractor suspension/termination

Explicitly includes "loss of profit" in
compensation.

-Clear allocation.

-Contractor liable for infringement
by its design-

-Employer liable for its
specifications

-3-tier structure
(Required /Project /Professional)
-Joint Names: Mandates all
insurances (except PI/PL).
-Employer failure to insure allows
Contractor recovery.

-More risk allocated to the
Contract.

-Fewer valid claims for
unforeseen conditions)

Solvency risk formally
allocated.

Employer Risk (Higher
termination cost)

-Mutual Clarity
-Designer bears IR risk.

-Contractor Risk
(Compliance burden).
-Employer Risk (Cost of

failure) |

-Joint names reduce
disputes over coverage
beneficiaries.
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